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Opinion apd Award

dns the Maiier Between
Sonthern California Gas Company
- Fngd -
Teality Workers Usion of America Local 483, AFLCIO

G 01-0839, GO1-9920

Mei L. Bickuer, Arbiirator

FOR THE COMPANY:

Laswry 1. Stein, Fsq., Comnsel
Sompra Enerpy

FOR THE UNION:

Bernthard Rohsbacher, Eog.
Bodmer Sepall & Goeenstone

DATE OF HEARTNG
December 1§, 2003

BATE OF AWARD
April 10, 2004
ISSUE:

Supervisor Performing Bargaining Unit Work
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A hearing in the above-captioned matter was held before the Arhtraror with both
parties being provided fiill oppostunity @ preseat evidence, %0 cxamine and cross-cxmine
wiinesses, and & argee their contentions,

ISSTE

At the hearing the parties stipulsted 1o the following formlation of the jsae

What is the approgwiste remady, if any, for hargsining unit work performed by

STIPTLATIONS |

1. On August 16 and 22, 2001, Supervisor Todd TutSe performed bargsining nmit work
by operating a backoe and fouddift, respectively, for 2 toisl of one hour ot the
Company’™s Goleds facifity.

2. On Augpet 33, 2601, the Union fimely filed Grievances Nos 3884 (forkliB) and 5333
{backnee) - [collectively, “Gricvamces™].

3. Om Orwober 11, 2601, the Company issuod #ts Fust Stcp Geievance Response. The
Company found thet Todd Trttle had perfrmed bargainiog unit work, The Comgpany,
however, did not sgree with the {Imon-proposed remedy of providing overtime pay.

4. OnOaccber 16, 2001, the Union meguesied Second Step Grievance Hearings.

i

On December 10, 2003, the Compeny ismed #is Second-Step Response, The
Company came 1o the ssme resalt discussed in Paragraph 3 above  Specifically, the
Company stated: “We do mol agree with ihe Unior’ srmmdym;m osEriime o
hﬁmms&adﬁae

. On December 14, 2002, the Unior regeesied arbitration.

BACKCROUND
On Angust 16, 2001, Supervisor Todd Taitde operated 2 backhoe for approximately 30
ryinutes o dig 2 trenck. Hedestified thes it was 10 meainitain acress 1o the maisiengrce shop
enghling an elecirical conbmetor 1o perform #s tasks. Opersting a backbos 18 barpaining uni
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work Instrament Specialist Dennis Zakowski, who was prescr, testified that there were
mimber of bargamme unll employecs present at the site who conld have performed the work
AH had been given a foll cight hour day’s work assigament. Supervisor Tutile tetiffed that

On Augnst 27, Supervisor Totle opersied a forddif fr appreximately 30 minutes to
rernove a larpe spodl of wire from the back of 2 contracior’s trock. The oomracior’s tesk was
to pull wire into new conduir that it had jest nstalled. The Supervisor testified that he
aicnpted 1o find barpaiming wn# employess but determined that they were 3t fally engased
in assigned tasks. He d&id not ascertain i those tasks could bave beon postponed or
mmtermapted.

The Unien filed gricvances 1o protest Sapervisor Ttle’s actioms an the two days
mmmmmmmmmmm&mmmmg
the violabion, sustaned the grievance bat depled
the Uhmon’s proposed monetary semedy In the form of overtime pay Tt connseled the
Supervisor not 0 perform bargsining mmt work in the fibsre. Having been nnable to resolve
the remedy 1scne through s varioss seps of the grievance poocedme, the sricvance has been
properdy appealed io arbitration and is now before me.

LR LR

Seciion 4.2

{C) Orvertiome Calondating: Overtime will be pard for ofl tme worked in excess of
scheduled hours, compited to the nearest quanier hour,

TINFON POSITION

Wimamhmhmgamgmﬁm&mmﬁrmﬁhyamwmhmme
vaily appropriste reedy & 4 moneiay avend. The Company ackaowledeed
Agressnent had been viclated, Azbﬁmemms,ma&vamgﬂmmmmﬂ
the soame Agreement, bes recenily issped 4 monstary swand in Smilsr Gronmsiances, o
which she conchuled that “the Comporny’s mea culpa and counsefing of mmagers, while
imadabie swps, do nol negmte the case for a monetary remedy” Two Arbitraiors in cases
involving the Company, a different L.ocal of the Usion, and 2 predecessor Agresment have
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The Company’s own past practice, reaching hack more i ton vears, has
cansistently been 10 pay bargatning unit members for impropery assigned burgsining unir
work. The Univa is thereSore entitled to the remedy it secks here

The Conpany has filed to prove any of #s defenses. No emergency conditions ware
present that woudd have jostificd pofivmance of bergaining wmit work by a ssmacemes
employee, rather than wait fifleen wintes wntil 2 represented enmployee covid be fend to
perform the work,

Bargainiog umt members suffered monetary barm, Testimony established that there
were bargaining nnit empioyess on the sie who conld have performed the omovk at issue.
Since these employees normally have work sssignments for the catire shift any additions!
work assipmments woukl have resulted in overtime. Had a bargaining asit employes
m&mammmmmﬂmhadmmmemm

Contrary to the Company’s contention, the work was not “de minineis” The parfies
mmimtes thed atbitrators have fiwmd “tolersbie”™ under the de mririmds doctrine, and cach of the
balf hour incidents exceeds the seven and a half minutes that the parGes Teve contractually
agreed constitutes de minisrs work. Secton 4.2 of the Agreement provides thet “overdme
will be peid for ol time worked in excess 6f scheduled houts, compwied to the nearest
qiwrter Aoar® Tims, a represented esnployee must work at least seven and a half mimdes In
TeceTve Qne quater hour of overime. Supervisor Toide performed barpeining uait work 30
minutes £4ch day — well over seven and 2 hatf minmtes  Otherwise, a bargaising unit
employee would have beon given fhat work  The approprmte remedy is therefiore one hour of
overtime pay to the employee or employees who would have performed fhe work,

These 13 8o question thal Suparviser Tuitle was 2 manegement cnployes

The Company does not have the right o asvign barpaismg i work 1 manasement
employess &nen m the shsence of 2z explct probivtion  Such assipnment viokates the
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TecoguItion, seatority, or other contract clause. These provisions would be undesmined,
not mulfifed, if Supervisors were allowed 1o perfrm barsaining wnit work.

ThemWyk&ammﬂmhmaf%ﬁmp&y, leaving it to the parties to
agree to wiom this overime shoold be poid.

EMPLOVER POSITHON

%WMMMWM%M&MW&ME
show a monetry loss by any represented employes. Arbairal faw is virmselly onanimoos in
M@MM'WMWaWW%M“@W@maW
remedy ahsem moneiary damages (o fndividual coplovees An action based on 2 comtract,
sach as a collective bargaining agreemens, shonid onty permit s award of conracial
darsages.

Ykeﬁﬂmhsmﬁemﬂmwing&mhﬁhgmqu&ymmmk@mﬁ
There is no showmg that any represeated employee lost amy pay by virttse of Supervisor
Tuitle using the backhoe on Angne 16, since thet job conld casily have bean ot ovar until
the next day, or that overtime was incvitable or even likely on Augmst 22,

Even if damages were t0 be awarded, they should onty he at fhe sisight fime rate.

A mometary award 15 insppropriate because the work performed by Supervisor Tatde
was de miimis. Abseni past praciice to the comrary, it is hend to contend thar a Sopervisor
performmg one-half hour of work in cach of fhe two separate prievances viclated the
Agreemens Past praciice does not support an zwand of monelary demages where a
managament employes has only performed appromimately one-dwif hour of wrk. Nope of
ﬁmgkmmmmﬂbyﬂmﬁm.Mmimﬂ&mﬁmﬁwamﬂﬁm
ihan 4 howrs for a Sapervisor performing bargaining wmit work

Suificrent operative circunstances exisied for Supsrvisor Tatele o perform the work
ot Augest 22, Three contractors each making over $60 an hour were waiting & wire to be
removed fiom atmck Uinder those circumstances it was sppopriste for the Supervisor to
pexform the work rather than wart even 15 mimzbes for the possible assigninest of a
sepresenied employes to perform the work.
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1. the msimction o mamsement employess not to perform barpainiag et work
The solc remedy shouid be that already imposed though the grievance procedure.

ANAT VSR AND FINDINGS

The facts in this case are oot In dispare. Supervisor Tuafle pesfiremed hargaining onit
work o Asiped 16 and Azreysst 27, 2001 for a oerdvined tobs] Gime of ope four, The
Commpany has ackaowiedged that 4 Sapervisor operating a backhoe and operating a foakdift
comstituted a violation of the collestive bangpining apreament and & has sostamed the
grievauce, The only issue the parfies were mmable 10 aores of IS an appropriste Temedy given
fiture sufficient, as the Company coatends, or is 2 mepetary award i the amoant of ene hour
of overiime pay a more appropsate remedy, as the Union confengds,

Lot me first dispose of a prefiminary fsswe  The parties agree that there was 5o
emergensy on etther Anzayst 16 or 22 et would howe permitted the Sapervisor to pedform
bargmming ung work. Supervisor Tunle testified fhat the trench conld easily have been
perinemed the following day wsiead of on Angpst 16 and, while there way some prscncy that
the wire be moved so the contractor could perform its tusk, the ituation on Augnst 22 conld
10t e charecterized as an emtrgency. The Sypervisor's actions on those ™wo days, therefore,
do noi fall under the emergency exception which woald have allowed Supervisers io perform
bargaining wait work

The Company argues that no memnetary award Is appropriabe when the Union has
failed 40 show a moneisry loss by any represented emplovee. In its Secomid Step Raspoase to
the grievances, the Compumy staied: “We do not agree with the Ursion’s remedy 1o pay
oweriane iy emplopers who did ot acizally perform the work. < 1 do pot End the
Company’s angmment persasive. No bargaiping wnit employes actusily performed the work
=i issne smce i baroaining wnit employes was given the opportonity 10 paribom the work,
Supervisor Tutle performad the work mstead. Had he not done so, a baresining unit
empivyee woukd have performed the wonk and wonld have carned compeasstion for
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MCmymemwmmﬁkdgmm This
may or may a0t be the cese, bat dhe fact remsains that 5o barggining
10 perfoam the work at isme and, as 2 result, # is smpossible now o establish that the work
ﬁmﬂiﬂmmw:hngwﬂhabﬁ@nhgaﬁtm‘smm%m
eight howr day. We@mmyﬁmﬂﬁﬂgiﬂingwﬁtmqﬂaymmgimaﬁm
WSW&&M@MM&E@SEW Consequontly, the Usion®s contention
day,andmmﬂmmdmmgsa&emﬁmm Whether the weork =t
gsue coukd have been postponed is nok necessary for me to decide. The fact is that the work
wias mol postponed url the next day. The Superviser made the decision o hase the work
performed shat day and e performed i limself. The grievance in the instant case arese asa
mm&mmmmmﬂmmm&md@

1 moust reject tins arcument slso. One hoaw, of even ope balf how, of work is generally noi
comsidered so msigmficant that i showld be ovedooked. Homever, in the instent case, the
p@mmﬂmﬁaﬂéz(@dmiypmﬁmﬁwﬁ:ahﬂmingmumkDﬂWbepﬁd
for &l time worked in excess of scheduled bours, compused o the nearest gacrier hour.™
{cxuphasis added]. Contractuslly, the parties have apreed that. Fan emploves wotked at Jeast
seven-and-a-hai{ minptes of overtime, the employee 5 entitlcd to fificen minstes of overtime
ray. Iu the instant case 30 mimites of work were performed on each day 2t ksue.

Even though the Company argeed cardier thai the work sould have been postpooed o
%m&yﬁmmﬂmmﬁﬂmmmmﬁxﬂnw
to perform the work on Avgust 22 Three contractors each making over $60 an hour were
weaiting for wae to be removed from a fruck Under those Greamstances i was appropaate
Tor the Supervisor to perform the work rather than wait even 15 mimtes for the possible
assigament of 3 represented emplovec th perfem the work, The parfies, however, negotiated
magmﬁutt&nmkhemmﬁnmﬁgabmmwﬁmﬁimlym
performed by a bargaining usit employee, and the Company Ins iready acknowlcdos
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his actions constituted a violation The Arbfirator mast apply the provisions of the parties”
T avight be noted that the Company has argped in essence that soneinry damaces for
the Angust 16 viekstion should be deaicd besause the work could cesily bave been
posiponed, and that monetary damages ot the Augist 22 viclation shonld be denied becamse
fhie work could not be posiponed. If these two principles were acoepted, i not casy to
The Company’s fina] argument is thet the instraction to management employces o
10 perform bargaining tmit wodk is an appropriate remedy and that it is not necessary 1o
award monetary damages. 1 agree with Asbitrator Franeds when she concluded n a smailar
dispuae befwesn the parties that “the Company 's mea culpa and cosnseling of mamagers,
while iqudaie steps, do not regaie the cuse for o moneioary rewedy™ Atbitrator Stephen
Goldberg cites scveral reasons why monetary damages ave appropeiste, even in those
mmﬁmﬁmam&mmmmﬂnmm@m

“Initiaily i can be axgned that vniess manasement 18 subject 10 a monciay poasliy fiwr a
Mhm&kmmiahngm&ew&wmk,am‘ﬂ&ﬁ&mm
mm mﬁ, ﬂi@iﬁi‘m m‘hmﬁmﬂi Claeghoatiog mmaﬁ!ﬂ
Bty b weck Canversely, 2 datnoge awerd for 2 knowing breach of ontract will
caomeaes a good Hith effot to sbedc by the contrac: _ ﬂ&:m‘&mm
msassagemscnt of work, 3 the vezv least 2 knowing masassienrmen;
a&vm&vmﬁelmmmﬁelm ssmdmgmmag&cm@hvm
infimcionidt Chemical Workers, 68-2 ARB 8511 {1568)

anily,ﬁxﬁaﬁm@:éﬁa;ﬁuhaawﬂimﬁﬁ:gﬂﬁmﬁmmﬁmamdﬁngmfw
2 monetay awsnd:
“Arbitrasors generaily agres that whether a mooke-Dp of monstary vemady is appropoiate

mmmmmwmmmmmmm
OF pTeap Oof Was made £ 30 caplovee calside soch ey, As the Fligmaris (e
ﬁf&mmwﬂmﬁem&mﬂmﬁsmmmﬂ@
mmmmmmwmmmemMﬁmm
mﬂmmmmmmwmmm bowever, I the fmgroper
wﬁmmmmmm&mwmanw
make # up WBee it o never Be rocove 3
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Mmﬁﬂya@dﬁdﬂ&ﬁeeﬁﬂmmﬂmmmﬂﬁraﬂo{m
mﬁ@ﬁ@m{ﬁﬂﬂmmmwhﬁﬁsmhmm&m
my,aﬂt&mshﬂm&hgmdﬁkhmmmmmmﬁmm%
paid. 1 will retain jurisdiction to resnlve any questions

(.0 By

Mei 1. Bitkner, Arbitrator

Mewport Beach Catifornia
April 10, 2004



